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UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A

In re: ] Case No. 98-53331- ASW
Charles Pitt, ] Chapter 13
Debt or
In re: ; Case No. 98-53879- ASW
Edward C. & Panela R De Jesus, ] Chapter 13
Debt or s
In re: ; Case No. 98-53883- ASW
Gary M chael Carucci, ] Chapter 13
Debt or
MVEMORANDUM DECI SI ON
CONCERNI NG POST- PETI TI ON | NTEREST
ON NON- DI SCHARGEABLE SUPPORT CLAI M5
The County of Santa Clara ("Creditor") objected to
confirmation of the Chapter 13! plan filed by the Debtor in each of

t he above-nunbered cases (collectively, "Debtors"). The plan in

each case has been confirnmed w thout prejudice to determ nation of

! Except as otherwi se noted, all statutory references are to Title 11,

United States Code (11 U S.C., the Bankruptcy Code), as anended in Cctober
1994.
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the issue raised by the objection of Creditor, which is: when a
non-di schar geabl e support debt is paid through a Chapter 13 plan in
t he anount that existed on the date of the bankruptcy petition,
does post-petition interest on such debt constitute a non-

di schargeabl e debt that remains to be paid after conpletion of the
Chapter 13 plan?

The facts relevant to the subject issue are not in dispute and
the matters have been briefed and argued. Debtors were represented
by Edward A. Kunnes, Esqg. of Boone, MIler, Prukop & Wl ny.

Creditor was represented by Deputy District Attorney Victor Chen
Esq. and Assistant District Attorney Philip L. Strauss, Esq. of the
Fam |y Support D vision of the Santa C ara County District

Attorney's office.

l.
BACKGROUND

Charles Pitt filed a Chapter 13 petition on April 27, 1998,
whi ch commenced Case No. 98-53331-ASW Creditor asserts a claim
for pre-petition child support arrears of $7,792. 86.

Edward and Panel a De Jesus filed a Chapter 13 petition on My
14, 1998, which commenced Case No. 98-53879-ASW Creditor asserts
a claimfor pre-petition child support arrears of $17,052. 33.

Gary M chael Carucci filed a Chapter 13 petition on May 14,
1998, which commenced Case No. 98-53883-ASW Creditor asserts a
claimfor pre-petition child support arrears of $93, 624. 85.

In each case, it is unclear whether the parties dispute the

extent to which each claimis non-di schargeable and the extent to
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whi ch each claimis entitled to priority status. However, the
issue currently before this Court concerns only the non-
di schargeabl e portion (if any) of each claimand, as discussed

bel ow, priority status is irrelevant to that issue.

1.
PARTI ES' POSI TI ONS

Debt ors propose to pay through their respective Chapter 13
pl ans their respective non-di schargeabl e support obligations in the
anounts that were outstandi ng when their respective Chapter 13
cases were comenced. Creditor concedes that sone of the pre-
petition support debt in each case may not be entitled to priority
under 8507(a)(7), but Debtors are nevertheless treating all non-
di schargeabl e pre-petition support debt as if it were entitled to
priority status, and there has been no objection to such treatnent
by the Chapter 13 trustee or by any creditor.
Debtors cite 81322(a)(2), which provides that a Chapter 13

pl an nust:

provide for the full paynent, in deferred cash

paynments, of all clainms entitled to priority

under section 507 of this title, unless the

hol der of a particular claimagrees to a

different treatnent of such claim....
Debtors point out that this section does not define "full paynent”
to include paynment of interest. They also note that the |anguage
of this section differs fromthat of 81129(a)(9)(B)(i) and
81129(a)(9)(C) concerning priority clainms in Chapter 11 cases,

which refer to "deferred cash paynents of a value, as of the

effective date of the plan, equal to the all owed anobunt of such
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claim -- Chapter 11 permts priority clains to be paid over tine
(as does Chapter 13) but requires that the anount ultinmately paid

reflect the clains' present value (as Chapter 13 does not), which

necessarily neans that sonme anmount in addition to principal (i.e.,
interest) nust be paid in order to conpensate the creditor for
delay in paynment and nmake the future paynent equivalent to a
current paynent. Debtors argue that, if Congress had intended for
"full paynent” under 81322(a)(2) to include paynent of post-
petition interest, it either would have expressly said so, or would
have referred to present value as it did in 81129. Accordingly,
Debtors contend, if they treat their non-di schargeabl e pre-petition
support debts as priority debts, 81322(a)(2) only requires "ful
paynment"” of such debts to the extent that they existed pre-petition
and does not call for the paynment of any post-petition interest.
Debtors argue that, since 81322(a)(2) does not require paynent of
post-petition interest on priority debts, full paynent of the pre-
petition anount of their support debts is all that is required to
conply with 81322(a)(2) and such conpliance operates to discharge
t hem of any obligation to pay post-petition interest on such debts,
citing cases fromother jurisdictions.

Creditor argues that there is a difference between what is
required to confirma Chapter 13 plan and what is required to
di scharge a debt. Creditor notes that 81322(a)(2) is one of
several criteria for confirmation of a plan, but contends that it
does not affect the dischargeability of debts that are the basis of
priority clainms. Rather, dischargeability is governed by 81328,

whi ch excepts support debts from di scharge and nakes no reference
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to whether a plan purports to pay such debts in full. Qoviously,
if a support debt has been paid in full by the tinme a Chapter 13
pl an has been conpleted (including all accrued interest), no part
of the debt will remain unpaid to be excepted from di scharge, so

t he i ssue woul d be noot under such circunstances. |In this case,
however, Debtors do not propose to pay post-petition interest
during the terns of their respective plans, so such interest wll
be outstandi ng when the plans are conpleted -- Creditor's position
is that such accrued and unpaid interest will remain ow ng after
conpletion of the plans and will not be discharged under 8§1328.

Creditor cites Bruning v. United States, 376 U S. 358, 84 S.C. 906

(1964) ("Bruning") and In re Pardee, 218 B.R 916 (9th Cr. BAP
1998) (" Pardee").

[l
ANALYSI S

I n Pardee, the concurring opinion of Bankruptcy Judge Klein
anal yzes interest-bearing debts under Chapter 13 by dividing them
into three categories.

The first category is priority debts that can be discharged in
Chapter 13 but not in Chapter 7 (i.e., debts for certain taxes).
As priority debts, these nust be paid in full through a Chapter 13
pl an under 81322(a)(2). Although such debts bear interest under
non- bankruptcy |law, 81322(a)(2) does not require that such interest
be paid through the plan, since the section does not refer to
interest and does not call for paynent of present value -- in fact,

Bruni ng and 8502 provide that a claimfor post-petition interest on
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unsecured debt is not allowabl e agai nst a bankruptcy estate, so an
objection to a priority tax claimthat included post-petition
interest nust be sustained as to interest. Under Chapter 7,
priority tax debts are non-di schargeable and they therefore renain
payabl e by the bankruptcy debtor post-discharge to any extent that
t hey have not been paid by the Chapter 7 estate -- since post-
petition interest on priority tax debts does not constitute an
allowable claim it cannot be paid by a Chapter 7 estate and
Bruni ng hol ds that such unpaid interest remains ow ng by the
bankruptcy debtor post-discharge. The situation is different in
Chapter 13, however, because 81328 provides that priority tax debts
are di schargeable -- thus, although post-petition interest on
priority tax debts does accrue, if it is not paid through the plan
(as it need not be under 81322(a)(2), 8502, and Bruning), the
bankruptcy debtor is discharged of liability for unpaid post-
petition interest.

The second category is priority debts that cannot be
di scharged in Chapter 13 (i.e., debts for support). Just as with
priority tax debts, these priority debts nmust be paid in ful
t hrough a Chapter 13 plan under 81322(a)(2). 2 Just as with
priority tax debts, support debts bear interest under non-
bankruptcy | aw but 81322(a)(2) does not require that such interest
be paid through the plan and a claimfor post-petition interest on
unsecured debt is not allowabl e agai nst a bankruptcy estate under

8502 and Bruning. Unlike priority tax debts, however, support

2 As discussed above, portions of the support debts in these cases may

not be entitled to priority status, but the Debtors are treating the debts
in their respective cases as if the debts were entitled to priority.
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debts are not dischargeable in Chapter 13 -- therefore, any part of
the debt that is not paid during the termof the plan and remains
out st andi ng post-discharge (e.qg., post-petition interest) is not
render ed unenforceabl e agai nst the bankruptcy debtor by virtue of

t he Chapter 13 di scharge.

The third category is non-priority debts that cannot be
di scharged in Chapter 13 (i.e., debts for student |oans, certain
assi gned debts for support, debts for injury caused by driving
whi | e i ntoxicated, and debts based on crimnal restitution and
fines). Because these debts are not entitled to priority, they
need not be paid in full under 81322(a)(2); further, post-petition
i nterest on unsecured debts does not constitute an allowable claim
agai nst the estate under 8502 and Bruning. Because such debts are
non-di schargeabl e, any part of themthat is not paid during the
termof the plan and remai ns outstandi ng post-discharge ( e.qg.,
post-petition interest and any unpaid principal) is not rendered
unenf or ceabl e agai nst the bankruptcy debtor by virtue of the
Chapter 13 di scharge.

Judge Klein's analysis is logical and persuasive. It is based
upon the unassail able prem se that a debt entitled by non-
bankruptcy law to bear interest continues to accrue interest until
such tine as it is either paid or discharged in bankruptcy. If an
i nterest-bearing debt remains partially unpaid and is never
di scharged in bankruptcy (e.qg., statutorily non-dischargeabl e debts
such as taxes in Chapter 7 cases and student |oans in all
bankruptcy cases, and any debt in a dism ssed Chapter 13 case),

t hen any outstanding part of it remains owing. 1In order for a
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Chapter 13 debtor to be relieved of any part of a debt -- whether
it be a part consisting of post-petition interest or a part

consi sting of something else -- it is necessary that the debt be
di schargeable in the first place. Debts for taxes are di scharge-
able in Chapter 13, but debts for support are not -- Debtors cite

no authority that does not involve dischargeable tax debts, and the

rati onal e of such cases does not apply to the liability of post-

di scharge Chapter 13 debtors for unpaid parts of non-dischargeable

support debts.

The nub of the matter is that interest at
contractual rates under nonbankruptcy |aw
continues to accrue postpetition on all
unsecured debt because, even though unmatured
interest is not "allowed" by virtue of §
502(b) (9) and cannot be paid by a bankruptcy
trustee, the statutory disall owance does not
erase the nonbankruptcy obligation to pay
interest. Rather, it is the bankruptcy

di scharge that elimnates the obligation. If
the debt is not discharged (which can occur for
a host of reasons ranging fromdenial of

di scharge to dism ssal of case), then the
obligation remains.

Par dee, at 927.

Debtors argue that it is unfair to permt bankruptcy estates
to avoid paying post-petition interest while |eaving bankruptcy
debt ors exposed to non-di schargeabl e debts for such liabilities
that were not paid by their estates. That is a strong policy
argunent, but the United States Suprene Court decreed such a result
in Bruning 35 years ago and Congress has yet to alter the
situation. Further, Chapter 13 debtors are not necessarily
powerl ess to solve the problem For exanple, a Chapter 13 debtor
coul d propose a plan calling for paynent of post-petition interest
as it accrued on a support debt and, if there were no objection and
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the plan net the confirmation requirenents of 81325 (i.e.,
conpliance with Chapter 13 and Title 11, good faith, feasibility,
and paying unsecured creditors as nmuch as they would receive in
Chapter 7), the plan would be confirmable. ®* O, a debtor's budget
m ght provide for direct paynent of post-petition interest on a
pre-petition support debt being paid through the plan and, in the
absence of objection, a plan neeting the confirmation requirenents
of 81325 would be confirmable. O, a debtor mght file a claimon
behal f of a support creditor as permtted under Rule 3004 of the
Federal Rul es of Bankruptcy Procedure and seek post-petition
interest; if neither the debtor nor any other party in interest

obj ected, the claimwuld be deened allowed as filed pursuant to
8502(a). In any event, perceived unfairness of the statutory
schenme is not a basis upon which this Court can refuse to apply the
statute and Debtors have cited no applicable or persuasive

authority in support of such a result.

CONCLUSI ON

For the reasons set forth above, County's objections to
confirmation of the Chapter 13 plans in each of these cases are
sust ai ned.

Counsel for creditor shall submt a formof order in each case

so providing, after review by counsel by Debtors.

3 Even if there were an obj ection, 81322(b)(1l) permts unsecured

creditors to be classified separately fromeach other so long as there is
no unfair discrimnation against any class. Gven the public policy
favoring support creditors and the unique nature of such debts, separate
classification mght be warranted under the circunstances of a particul ar
case.
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Dat ed: Cctober 14, 1999

MEMORANDUM DEC! SI ON
CONCERNI NG POST- PETI TI ON | NTEREST
ON NON- DI SCHARGEABLE SUPPORT CLAI M5

ARTHUR S. WEI SSBRODT
United States Bankruptcy Judge
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